UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMERICA, )
)
Raintiff, )

V. ) Case No. 02 CR 414

)
BENEVOLENCE INTERNATIONAL )

FOUNDATION, INC., and ENAAM M. ) Judge Joan B. Gottschdll
ARNAOUT alk/aABU MAHMOUD alk/a )
ABDEL SAMIA, )
Defendant. )

MEMORANDUM OPINION AND ORDER

Defendants Benevolence International Foundation, Inc. (“BIF’) and Enaam Arnaout, BIF s
Chief Executive Officer, are charged with making and using false declarations signed by Arnaout under
pendty of perjury, in violation of 18 U.S.C. § 1623. Defendants have moved to dismiss the indictment.
For the reasons st forth below, the motion is granted.
Background

Defendant BIF isan Illinois not-for-profit charitable organization incorporated in 1992.
Defendant Arnaout has been employed with BIF since 1993. He has been the CEO since 1998. On
December 14, 2001, pursuant to the emergency search provisons of the Foreign Intelligence
Surveillance Act, 50 U.S.C. § 1801 et seq., the FBI saized financid and business records from BIF' s
PaosHills, Illincis office. The FBI aso searched Arnaout’s home and seized certain of hisand his
family’s persond effects. On the same date, acting pursuant to the International Emergency Economic
Powers Act, 50 U.S.C. § 1701 et seq., the Treasury Department issued an order blocking BIF' s

assets and records pending further investigation.



On January 30, 2002, BIF filed suit againgt federd government officids, charging that their
actions violated the United States Constitution and other federd laws. See Benevolence Int’| Found.,
Inc. v. Ashcroft, No. 02 C 763 (N.D. IlI. filed Jan. 30, 2002). On March 26, 2002, BIF filed a
motion for preliminary injunction seeking the return of its seized assets and alifting of the blocking
order. This mation included a supporting memorandum and severd exhibits, one of which was an
unsworn declaration signed by Arnaout “under pendty of perjury.” On April 5, 2002, BIF filed a
corrected memorandum, which included a dightly revised declaration signed by Arnaout again “under
penalty of perjury.”

On April 29, 2002, the government filed acriminal complaint againgt BIF and Arnaout, aleging
that they made and used fase materia declarationsin violation of § 1623. On May 29, 2002, agrand
jury returned a two-count indictment—each count charging both defendants with violaions of § 1623,
based on the original and the corrected declarations.

Analysis

Defendants argue that the indictment is deficient based on the Supreme Court’ sdecisonin
Dunn v. United Sates, 442 U.S. 100 (1979), which construed § 1623. 18 U.S.C. § 1623,
captioned “ Fal se declarations before grand jury or court,” provides:.

(8 Whoever under oath (or in any declaration, certificate, verification,
or statement under penalty of perjury as permitted under section 1746
of title 28, United States Code) in any proceeding before or ancillary to
any court or grand jury of the United States knowingly makes any false
materia declaration or makes or uses any other information . . .

knowing the same to contain any fase materia declaration, shdl be
fined under thistitle or imprisoned not more than five years, or both.



28 U.S.C. 81746, in turn, provides:
Wherever . . . any matter is required or permitted to be supported,
evidenced, established, or proved by the sworn declaration . . . in
writing of the person making the same (other than a depostion . . .),
such matter may, . . . be supported, evidenced, established, or proved
by the unsworn declaration . . . in writing of such person whichis
subscribed by him, as true under pendlty of perjury . . ..

Defendants are being prosecuted under § 1623 for alegedly false satementsin Arnaout’s
unsworn declarations filed on March 26 and April 5, 2002. They argue that the Supreme Court’s
decisonin Dunn mandates dismissa of the indictment, because, under the Supreme Court’s
interpretation of § 1623, Arnaout’ s declarations were not made or used “in any proceeding before or
ancillary to any court or grand jury” asthat statute requires. The government responds with two
arguments. Fird, it argues that because the language of the indictment mirrors the relevant language of
§ 1623, the indictment must necessarily survive amoation to dismiss, and any questions of the statute's
gpplication to the defendants conduct are for the trid jury. Second, the government argues that Dunn
and its progeny do not apply to this case.
|. Mirroring the Statute

The court can dispose of the government’ sfirst argument relatively quickly. Count One of the
indictment aleges that on or about March 26, 2002, each defendant:

Under oath, in declarations and statements under pendty of perjury as
permitted under Section 1746 of Title 28, United States Code, in a
proceeding before a court of the United States, knowingly made fase

material declarations and made and used fase materid declarations, to
wit:



BIF isrequired to maintain the donations of zakat ina
non-interest bearing account and to use those funds
only to assst the poor and needy. BIF abides drictly
by those requirements.

BIF has never provided aid or support to people or
organizations known to be engaged in violence, terrorist
activities, or military operations of any nature. BIF
abhors terrorism and dl forms of violence agangt
human beings.

i h;elve no idea or understanding as to why the

government has taken these actions [blocking of assets]

againg BIF.
(Indictment, Count One Y/ 2 (emphasisin origind).)! Count Two differsonly in thet it refersto the
corrected declaration filed “[o]n or about April 5, 2002.” (Id., Count Two 2.) The charged
gatements in the corrected declaration are identical to thosein the origind.

Because the indictment tracks the essentid language of 8 1623, the government argues, it is
aufficient. In generd, thisistrue. See United States v. Agostino, 132 F.3d 1183, 1189 (7th Cir.
1997) (“Generdly, an indictment is sufficient when it sets forth the offense in the words of the statute
itsdlf, aslong as those words expressy st forth al the eements necessary to condtitute the offense
intended to be punished.”) (interna quotation marks omitted). The government appears to argue that

because the indictment tracks the words of § 1623, the court should ignore, &t the pretrid stage of the

case, the circumstances under which the subject declarations were made, circumstances specificaly

!Although the indictment does not specificaly stateit, the government has since darified that the
underlined portion of the quotation is“aleged to befdseinitsentirety.” (Gov. Resp. Defs” Mot.
Dismiss Lack Specificity a 10.) However, the government aso adds that “there is no way that the
underlined sentence can be false and the remaining portions true, other than the first sentence which
provides context.” (Id. at 10-11.)



described in Count One, 1 1(i), and Count Two, 2. The court declinesto read the indictment in such
a"“hypertechnica manner.” See United Sates v. Palumbo Bros., Inc., 145 F.3d 850, 860 (7th Cir.
1998). “[A]nindictment must be read to include facts which are necessarily implied and construed
according to common sense.” 1d. (internd quotation marks omitted). A fortiori, it should be read to
include facts clearly set forth withinit. At no time in these proceedings has the government ever
suggested that the subject satements were made in circumstances other than those the indictment
specificaly describes. The indictment sets forth the precise language dleged to violate § 1623, which is
quoted verbatim from Arnaout’ s declarations. The indictment cites the dates of defendants' violations
as March 26 and April 5, 2002, the dates on which BIF filed the original and corrected declarations,
respectively. The government does not contend, and the docket sheet for the civil case does not
reflect, that any court hearings with sworn testimony were held on those days. The indictment’s legdl
conclusion—that defendants made or used false declarations “[u]nder oath, . . . in a proceeding before
acourt”—planly refers to the declarations filed in the civil case. This being clear and undisputed, the
court cannot reasonably postpone condderation of defendants argument that the Supreme Court’s
halding in Dunn mandates dismissal of the indictment.
II. Dunn v. United States

In Dunn, the defendant Robert Dunn provided testimony to agrand jury implicating athird
party who was ultimately indicted. Several months later, the third party’ s attorney asked Dunn to meet
with himin his office. Dunn agreed, and while a the attorney’ s office, gave an ord statement under
oath exonerating the third party. The atorney then filed a motion to dismiss the indictment againg the

third party, ataching atranscript of Dunn’s statement as an exhibit. The government subsequently



indicted Dunn for perjury in violation of § 1623 on the theory that the sworn statement was incons stent
with his prior grand jury teimony. Dunn, 442 U.S. at 102-04.2

The Supreme Court began by describing the issue before it as “the scope of the term ancillary
proceeding in 8§ 1623, a phrase not defined in that provison or anywhere dse in the Crimina Code.”
Id. a 101-02. The court stated that its specific task was to determine “whether an interview in a
private atorney’s office a which a sworn statement is given congtitutes a proceeding ancillary to a court

or grand jury within the meaning of the atute” 1d. at 102. In answering the question in the negetive,

2Dunn was prosecuted using the method of proof contained in § 1623(c). “Under that
subsection, the Government must establish the materidity and inconsistency of declarations madein
proceedings before or ancillary to acourt or grand jury, but need not prove which of the declarationsis
fdse” Dunn, 442 U.S. a 104. The government in the case at bar, in contrast, appearsto be
proceeding soldly under § 1623(a).

Section 1623(a) differs from § 1623(c) in that subsection (a) includes a parentheticad qualifying
the phrase “ under oath,” while subsection (¢) doesnot. Compare 18 U.S.C. § 1623(a) (“Whoever
under oath (or in any declaration, certificate, verification, or statement under pendty of perjury as
permitted under section 1746 of title 28, United States Code) in any proceeding . .. .”), with id. 8
1623(c) (“In any prosecution under this section, the falsity of adeclaration . . . shdl be established . . .
by proof that the defendant while under oath made irreconcilably contradictory declarations materia to
the point in question in any proceeding before or ancillary to any court or grand jury.”). Thelanguagein
the parenthetical portion of paragraph (a) was added as part of a 1976 amendment, Public Law 94-
550, passed by Congressin order to make it more convenient to verify the truth of affidavits and other
routine documents. See H.R. Rep. No. 94-1616 (1976).

The court finds the distinction between the subsections inggnificant for present purposes
because, as the Supreme Court pointed out in Dunn, 8§ 1623(c) is directed at a particular “ method of
proof.” 442 U.S. a 104. “[N]othing in the [Dunn] opinion or in the statute itself suggeststhet §
1623(a) and 8 1623(c) are directed at different categories of fase tatements.” United Statesv.
Savoy, 38 F. Supp. 2d 406, 411 (D. Md. 1998). The operative statutory language (“before or
ancillary to any court”) isfound in both paragraphs. 1d. Most importantly, the Supreme Court’s
holding explicitly gpplies to the satute asawhole. See Dunn, 442 U.S. at 113 (“We cannot conclude
here that Congress in fact intended or clearly expressed an intent that 8§ 1623 should encompass
gtatements made in contexts less forma than a depostion.”). This court discusses the amendment at
length in the gppendix to this decison.



the Court explicitly rgected the government’ s argument that, because “afase swearing in an affidavit
poses the same threst to the fact-finding process as fa se testimony in open court[] . . . any satements
made under oath for submission to acourt” should fal within the scope of § 1623. Id. at 107. “Inour
judgment,” the Court stated, “the term ‘proceeding,” which carries a somewhat more formal
connotation, suggests that Congress had a narrower view when enacting 8 1623.” 1d.

In support of itsinterpretation, the Court engaged in an extended analyss of the legidative
history of § 1623, finding that Congress enacted § 1623 to dleviate the difficult evidentiary burden
required to prove perjury under the existing generd perjury statute, 18 U.S.C. § 1621, which contained
“drict common-law requirements for establishing fagty.” 1d. at 108. However, the Court noted, 8
1621 lacks the limiting phrase “in any proceeding before or ancillary to any court or grand jury.”® Had
Congress intended 8§ 1623 to be as broad as § 1621, the Court reasoned, it would have used smilar

language. The Court noted that the term “ancillary proceeding” was intended to cover some pretria

318 U.S.C. § 1621 provides:
Whoever—
(1) having taken an oath before a competent tribund, officer, or person,
in any casein which alaw of the United States authorizes an oath to be
administered, that he will testify, declare, depose, or certify truly, or that
any written testimony, declaration, deposition, or certificate by him
subscribed, istrue, willfully and contrary to such oath states or
subscribes any materia matter which he does not believe to be true; or
(2) in any declaration, certificate, verification, or Satement under
pendty of perjury as permitted under section 1746 of title 28, United
States Code, willfully subscribes as true any materid matter which he
does not believe to be true;
isguilty of perjury and shdl, except as otherwise expresdy provided by
law, be fined under thistitle or imprisoned not more than five years, or
both. This section is applicable whether the statement or subscription is
made within or without the United States.
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depositions, but expresdy rejected the government’ s argument that the term should “ subsume affidavits
and certificationsaswell.” 1d. at 110. “We cannot conclude,” the Court stated, “that Congress in fact
intended or clearly expressed an intent that § 1623 should encompass statements made in contexts less
formd than adepogtion.” Id. at 113.

The Supreme Court concluded that Dunn’s “interview lack[ed] the degree of formdity required

by 8§ 1623,” id. at 111 (interna quotation marks omitted):

[Thethird party’s| counsal made no attempt to comply with the

procedurd safeguards for depositions set forth in [Fed. R. Crim. P. 15]

and 18 U.S.C. 8§ 3503. A court order authorizing the deposition was

never obtained. Nor did [Dunn] receive forma notice of the

proceeding or of hisright to have counsd present. Indeed, [Dunn] did

not even certify the transcript of the interview as accurate.
Id. a 112. The Court concluded: “Accordingly, we hold that [Dunn’s] declarations were not givenin a
proceeding ancillary to a court or grand jury within the meaning of the satute.” 1d. at 113.

Arguably, this court could distinguish Dunn on its facts and reed it to stand only for the
proposition that an unrepresented witness who gives a sworn statement in athird party’ s attorney’s
office without notice that the statement can be used againgt him and that heis entitled to an attorney
cannot be prosecuted on the basis of that statement under 8 1623. In these respects, the factsin the
indant case may differ from the factsin Dunn. However, this court does not understand Dunn’s

reading of 8 1623 to be limited to the precise facts beforeit. The Supreme Court’s holding reaches

more broadly, such that courts are bound by its conclusion that § 1623 does not apply to “ statements



made in contexts less forma than a deposition.” 1d.*

In essence, the government makes two arguments in support of its contention that Dunn does
not control thiscase. Firg, the government relies on afew cases that suggest that even if this court
applies Dunn’s “as forma as adepostion” requirement, the facts in this case would demondtrate the
requisite formdity. Second, the government argues that Dunn considered only whether a declaration
could be an “ancillary proceeding,” whereas the indictment in this case dleges that defendants made
and used fase declarations “in a proceeding before acourt.” Dunn’s andyss, the government argues,
therefore does not apply in the circumstances at issue here. The court disagrees with the government
on both points.

In support of itsfirs argument, the government relies on United States v. Moriel, 201 F.
Supp. 2d 952 (S.D. lowa 2002), for the proposition that Arnaout’s declaration, when it wasfiled in
support of BIF smation for a preliminary injunction in the civil case, was made and used in a context as
formal asadepogtion. In Moriel, the defendant was indicted for making false declarations under oath
inviolation of 8 1623(c). Specificaly, it was dleged that the defendant, in a petition for bankruptcy,
made statements inconsstent with her sworn testimony before agrand jury. “The bankruptcy petition

included two declarations under pendty of perjury, both sgned by defendant, by which defendant

“There can be no serious argument that this language from Dunn is merely dicta. The Seventh
Circuit has defined dictum as“a statement in ajudicia opinion that could have been deeted without
serioudy impairing the andytical foundations of the holding—thet, being peripherd, may not have
received the full and careful consideration of the court that uttered it.” United Statesv. Crawley, 837
F.2d 291, 292-93 (7th Cir. 1988) (quoting Sarnoff v. Am. Home Prods. Corp., 798 F.2d 1075,
1084 (7th Cir. 1986)). In Dunn, the Supreme Court's conclusion that 8 1623 excludes declarations
given in contexts less formd than adeposition, id. a 111-12, is at the core of itsandyss and its clearly
expressed reason for reversing the judgment beforeit.
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indicated that the entire petition was true and correct.” 1d. at 953. The defendant argued that pursuant
to Dunn, the bankruptcy filing could not subject her to crimind ligbility under § 1623(c).
The court considered whether the bankruptcy filing met Dunn’s formdity requirements:

By submitting the petition to the Court, Moriel was seeking a remedy

which that court could provide directly to her. Thisisnot a Situation

where Morid could have reasonably believed her bankruptcy filing

condtituted a statement beyond the reach of a perjury prosecution, and

this Court does not believe that the filing would have been any more

solemn had an oath been administered prior to its making. It wasa

aufficiently forma statement that was made to a court by Morid herself

with the assistance of her own attorney—and this Court findsthat, at a

minimum, thisfiling was equivaent to a Satement made in a depogtion.
201 F. Supp. 2d at 955-56. Essentidly, the court held that where an unsworn declaration, signed
under pendty of perjury, isofficidly filed with a court by a party (or her agent) seeking a direct remedy
asareault of that filing, the declaration is made or used in a context as forma as a deposition and can
be prosecuted under § 1623. The government urges this court to follow Moriel. In this court’ s view,
while Moridl reaches aresult that may be judtifiable as amatter of public palicy, its reasoning finds no
support in the law.®

The language of § 1623 lends no support to Morid’sreasoning. In order to distinguish Dunn,

Morid relied, inter alia, on the fact that in the case beforeit, the dlegedly perjurious statement had

been filed by aparty in order to obtain ajudicid remedy. But the fact that Moriel sought aremedy

*Moriel can be digtinguished from Dunn more satisfactorily than can the ingtant case, dthough
how satisfactorily is an issue on which this court declinesto opine. Rule 1008 of the Federd Rules of
Bankruptcy Procedure requires that al petitions and accompanying papers be verified or sgned under
pendty of perjury. The petition isaformd prerequidte to the initiation of the bankruptcy action. Itis,
inthis sense, asort of juridical act, rather than, asin the case at bar or in Dunn, an unsolicited
evidentiary submisson.

10



from the court is clearly immaterid. Thetermsof § 1623 do not distinguish between parties and non-
parties and such adigtinction isuntenable. To be sure, filingsin ajudicid proceeding are much more
often made by parties than non-parties, but when non-parties make statements under oath or penalty of
perjury in covered proceedings (e.g., al witnessesin grand jury proceedings) they do so at risk of a8
1623 prosecution.

Furthermore, Moriel reied on casdaw that has been substantialy undermined by the Supreme
Court’ sopinion in Dunn, such as United Sates v. Tibbs, 600 F.2d 19, 21-22 (6th Cir. 1979), and
United Sates v. Sassi, 443 F. Supp. 661, 665 (D.N.J. 1977), aff d, 583 F.2d 122 (3d Cir. 1978).
In order to distinguish Dunn, Moriel adopted and relied on dictain Tibbs that “[p]ursuant to [18
U.S.C. §1623(c)], asworn affidavit that is submitted to afedera court by an individud or his
authorized agent may properly subject that individua to a perjury prosecution.” Morid, 201 F. Supp.
2d a 955 (quoting Tibbs, 600 F.2d at 21-22). The Tibbs court derived this proposition from the
digtrict court’'sdecision in Sassi, asthe Moriel court observed.®

In Stassi, the defendant had pled guilty to one charge in aprevious case in return for dismissal

The outcomein Tibbs is consistent with Dunn. See Tibbs, 600 F.2d a 22 (“[T]he affidavit in
the present case was not submitted to afederd court either by defendant or by his authorized agent. . . .
Section 1623 cannot be expanded to reach every defendant who, at any time and in any place, swears
to inconsstent statements thet are later presented in federa court without the defendant’ s express
authorization.”). The Sixth Circuit obvioudy inserted the dicta on which Morid relied in an atempt to
diginguish Stassi.

Dunn was published June 4, 1979, while Tibbs was published June 19, 1979. Curioudy, the
Tibbs opinion explicitly pointed out that it was sent to the printer befor e the Supreme Court’ s decison
in Dunn was announced. 600 F.2d a 21 n.3. Both the mgority and the concurring judge, however,
gpparently made last-minute revisons to address Dunn. Seeid. at 22; id. (Merritt, J. concurring).
That dictaincongstent with Dunn survived in such crcumgtances is hardly surprisng.

11



of other charges pending againg him. At a hearing held pursuant to Rule 11 of the Federa Rules of
Crimina Procedure, the defendant testified that there were no promises made to him regarding his
sentence. Later, in asworn affidavit filed in support of amotion to vacate his sentence pursuant to 28
U.S.C. § 2255, the defendant averred that he had been promised a two-year maximum sentence by the
prosecuting atorney. In congdering whether the affidavit was within the reach of § 1623, the court
reviewed the legidative history of the phrase “proceedings before or ancillary to any court or grand
jury” (the same phrase and same legidative history that would be reviewed by the Dunn Court two
years later) and found no indication of “an intent on the part of Congressto limit the Statute' s scope.”
Sass, 443 F. Supp. a 665. In fact, the court found support for a broad interpretation of that phrase.
Id. (citations omitted). The court also noted that “the October 1976 amendment to 8 1623, placing
unsworn declarations within the purview of the Satute, [does not] indicate that sworn affidavits had
been excluded prior to that date.” Id. (citations omitted).” The Court of Appeds affirmed. Sassi, 583
F.2d at 127.8

The Supreme Court in Dunn expresdy disgpproved of the Third Circuit’s holding in Sassi:
“Without adverting to any legidative history, the Court of Appedss affirmed on the theory that afdse

affidavit * offends the adminigtration of crimind justice as much as[other] false materid declaration[s].’

"This court discusses the 1976 amendment in detail in the appendix to this opinion.

8ass isandogous to the case a bar in that it aso involved an affidavit filed in support of a
motion for specific relief, that is, to vacate asentence. Both Stassi and Morid are digtinguishable,
however, because Arnaout’s declaration in the instant case was filed by BIF s attorney in support of a
request for relief in acasein which only BIF (not Arnaout) was a party. As noted above, the court
finds nothing in the text of § 1623 that would make the declarant’ s status as a party seeking a remedy
materid, even though it was one of the bases on which the Moriel court distinguished Dunn and
followed Sassi.

12



Insofar as Sassi’s andyssisincongstent with our decison here, we declineto follow it.” Dunn, 442
U.S. a 111 n.10 (interna citations omitted). The Supreme Court further reached a conclusion directly
opposite to that of the district court in Stassi regarding Congress sintent in utilizing the term “ancillary
proceeding.” Whereas Stassi opined that “the legidative history does not indicate an intent on the part
of Congressto limit the statute’ s scope,” 443 F. Supp. at 665, the Supreme Court regjected the
government’ s argument that 8§ 1623 should cover “any satements made under oath for submissonto a
court,” concluding that “ Congress had a narrower end in view when enacting 8 1623, Dunn, 442 U.S.
at 107. Thus, Sass and the Tibbs dicta have been largely if not entirely discredited by Dunn, yet they
provide the support with which the district court in Morid distinguished Dunn and reached its own
holding.

A careful reading of § 1623 further undermines the government’ s argument (and the Moriel
court’ s holding) that the act of filing an affidavit or declaration can be prosecuted under § 1623 and
demongtrates that reading 8§ 1623 other than as the Supreme Court did creates anumber of other
difficult textud problems. Section 1623 clearly Sates that the violating act must be done while *under
oath” or “under pendty of perjury.” 18 U.S.C. § 1623. One does not file a declaration under oath or
under penaty of perjury.® One testifies under oath, a which time one could make or use afase

declaration. Or, one signs a declaration under pendty of perjury. Cf. United Statesv. Reed, 773

%In this case, Arnaout is the only defendant who signed the declaration under pendty of perjury,
but, unlike BIF, heis not a party in the civil case. BIF, not Arnaout, filed the declaration. Manifestly,
BIF was“usng” Arnaout’s declaration when it attached the statement to its memorandain support of
itsmotion for apreliminary injunction. However, BIF did not verify itsfilings, either under oath or

under penalty of perjury.
13



F.2d 477, 482-83 & n.4 (2d Cir. 1985) (holding that fal se statement uttered in adeposition in
Cdiforniaand later filed with acourt in New Y ork was made in Cdiforniafor purposes of venue under
8 1623, and dtating that “perjury is complete when the oath istaken”); United Statesex rel. Starr v.
Mulligan, 59 F.2d 200, 202 (2d Cir. 1932) (holding that alegedly fase declaration that was signed in
New Y ork but filed in Washington, D.C. was madein New Y ork, and regjecting government’s
argument that defendant had committed perjury when hefiled the fdse satements). For dl these
reasons, the court declines the government’ sinvitation to follow Moriel.

With respect to its second argument, the government correctly points out that Dunn initidly
focused on the definition of the term “ancillary proceeding.” See Dunn, 442 U.S. at 102 (“[W]e must
determine whether an interview in a private attorney’ s office a which a sworn satement is given
condtitutes a proceeding ancillary to acourt or grand jury within the meaning of the satute.”). The
Supreme Court did not specificaly invoke the “in any proceeding before . . . any court” language—only
the “in any proceeding . . . ancillary to any court” language. However, it is clear that the Dunn Court
expressly rgjected Stassi, a case involving a declaration in circumstances anaogous to those in the case
a bar. One could perhaps make an argument that Dunn disagreed with Sassi only insofar asit held
that the Stassi defendant’ s affidavit was not made in an “ancillary proceeding” and failed to consider
whether it was made in a*“proceeding before acourt.” It isthis court’s view such adistinction would be

unsupportable. X

1%The courtsin Sassi decided theissuein broad terms. The district court described itstask as
interpreting the entire phrase “proceedings before or ancillary to any court or grand jury,” and held that
the affidavit filed by the defendant fell within the scope of that phrase. Stassi, 443 F. Supp. at 665.
The Third Circuit was even less specific, limiting its andysis on this subject to one sentence: “A fase

14



The Supreme Court in Dunn discussed the circumstances under which the subject declaration
was made and set aside the defendant’ s conviction.  1ts reasoning, which often focuses on the word
“proceeding” without the modifier “ancillary,” indicates that out-of-court affidavits and declarations are
not made either in acourt proceeding or in an ancillary proceeding:

[T]he government contends that any statements made under oath for
submission to a court, whether given in an atorney’ s office or in aloca
bar and grill, fal within the ambit of § 1623. . . . In our judgment, the
term “proceeding,” which carries a somewhat more forma connotation,
suggests that Congress had a narrower end in view when enacting §
1623.
We cannot conclude here that Congressin fact intended or clearly
expressed an intent that § 1623 should encompass statements made in
contexts less forma than a deposition.

Id. at 107, 113.

With the exception of Morid, the court decisons interpreting Dunn agree. See, e.g., United
Satesv. Savoy, 38 F. Supp. 2d 406, 411 (D. Md. 1998) (holding that § 1623 prosecution may not
be predicated on an affidavit of a witness submitted in opposition to amotion for a protective order and
injunctive rdief); United Sates v. Lamplugh, 17 F. Supp. 2d 354, 357 (M.D. Pa. 1998) (stating, in
the course of dismissing § 1623 indictment based on submitting a false declaration in support of a

motion for return of property, that “the United States Supreme Court has unequivocdly stated that an

individua may not be prosecuted under 8 1623 for submission of afase affidavit to afederd didrict

materid declaration, knowingly made, in a 8 2255 affidavit or hearing offends the administration of
crimind justice as much as afdse materid declaration made in any other * proceeding before or ancillary
to any court.”” Stassi, 583 F.2d at 127.
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court”).’! See generally United States v. McAfee, 8 F.3d 1010, 1013-14 (5th Cir. 1993); United
States v. Scott, 682 F.2d 695, 698 (8th Cir. 1982).12 The Department of Justice's Crimina Resource
Manua reads Dunn just thisway, sating that the Supreme Court in Dunn “hdd that afase afidavit
submitted to a Federa court in support of amotion to dismiss could not be prosecuted under Section
1623 because the affidavit lacked the formality required of court proceedings or depositions” DOJ
Crimina Resource Manua 8§ 1749 (Oct. 1997). Legd commentators agree. See Kathryn K. Baran &
Rebecca l. Ruby, Perjury, 35 Am. Crim. L. Rev. 1035, 1045 (1998) (reading Dunn aslimiting 8
1623 “to testimony actualy submitted in the presence of the court or grand jury or in the course of a
deposition pursuant to valid rules of procedure’); see also George W. Aycock, 111, Note, Nothing But
the Truth: A Solution to the Current Inadequacies of the Federal Perjury Statutes, 28 Vd. U. L.
Rev. 247, 276 (1993) (citing Dunn for the proposition that “the threshold standard for application of

section 1623 isthat it applies only to statements made in proceedings & least asformd asa

deposgition”).

UGenerdly, an affidavit is a least asformal as adeclaration, and probably more so. See
Black's Law Dictionary, Special Deluxe Fifth Edition 54 (1984) (defining affidavit as “[&] written or
printed declaration or statement of facts, made voluntarily, and confirmed by the oath or affirmation of
the party making it, taken before a person having authority to administer such oath or affirmation”); id.
at 367 (defining declaration as “an unsworn statement or narration of facts made by party to the
transaction, or by one who has an interest in the existence of the facts recounted”).

2In United States v. Gomez-Vigil, 929 F.2d 254 (6th Cir. 1991), the court, without citing or
discussng Dunn, ruled that an unsworn declaration signed under penaty of perjury and submitted by a
pro se litigant in support of amotion for anew trid supported a 8 1623 conviction. This court isin
agreement with the district court in Lamplugh, 17 F. Supp. 2d at 356, which stated, “ Although
Gomez-Vigil alowed prosecution of a defendant under 8 1623 for false declarations in an unsworn
declaration, the court’ s failure to consder Dunn, coupled with Dunn itself, . . . make reliance upon
Gomez-Vigil inappropriate.” Accord Savoy, 38 F. Supp. 2d at 412 (agreeing with Lamplugh and
declining to rely on Gomez-Vigil).
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Would this court, on a clean date, construe 8§ 1623 as the Supreme Court did in Dunn?
Perhapsit would not. The plain language of 8 1623's parentheticd, “in any declaration, certificate,
verification, or statement under pendty of perjury,” viewed inisolation, suggests thet the statute was
intended to cover those specified types of statements, and the Supreme Court’ s gpproach, relying to a
great extent on legidative history, is not afavored method of statutory interpretation at the present
time® However, even if this court were to disagree with the Supreme Court’ s decision in Dunn based
on aplain language reading of 8§ 1623, or even if it were to predict that the Supreme Court would reach
adifferent result today, Dunn is binding precedent. Asthe Supreme Court itself has said, “Our
decisons remain binding precedent until we seefit to reconsder them, regardiess of whether
subsequent cases have raised doubts about their continuing vitdity.” Hohn v. United States, 524 U.S.
236, 252-53 (1998); see also Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477,
484 (1989) (“If aprecedent of this Court has direct application in acase, yet appears to rest on
reasons rejected in some other line of decisions, the Court of Appedls should follow the case which
directly controls, leaving to this Court the prerogetive of overruling its own decisons.”). And asthe
Seventh Circuit has put it, “we have no authority to overrule a Supreme Court decision no matter how
dubious its reasoning strikes us, or even how out of touch with the Supreme Court’s current thinking the
decisonseems.” Scheiber v. Dolby Labs., 293 F.3d 1014, 1018 (7th Cir. 2002). Moreover, even if

this court were empowered and inclined to depart from Dunn, it would have to come to terms with the

130n the other hand, agpplication of standard principles of statutory construction might well lead
to the same conclusion that the Supreme Court reached in Dunn. For more discussion on this subject,
see the gppendix to this opinion.
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fact that 23 years have passed since the decision in Dunn, during which time Congress has |ft the
language of the statute unchanged. See Atl. Coast Line R.R. Co. v. Bhd. of Locomotive Eng'rs, 398
U.S. 281, 287 (1970) (holding that, since a Supreme Court opinion construing a statute 15 years
earlier, “Congress has not seen fit to amend the statute and we therefore adhere to that position”).

In this case, defendants are being prosecuted for out-of-court declarations made by Arnaot,
sgned under penalty of perjury, and attached to memoranda filed by BIF in support of amotion for a
preliminary injunction in acvil case. Dunn makes clear that this was not a context asforma asa
deposition. See Savoy, 38 F. Supp. 2d a 411. Accordingly, the indictment is dismissed.
Conclusion

For the foregoing reasons, defendants motion to dismiss the indictment is granted.

ENTER:

JOAN B. GOTTSCHALL
United States Digtrict Judge

DATED: September 13, 2002
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Appendix

The foregoing andys's suggests an issue not raised by ether the government or defendants and
mentioned remarkably rarely by the courts that have discussed and followed Dunn: How can Dunn’s
holding be reconciled with the language of § 1623? Although § 1623(a) explicitly indudes within its
purview “any declaration, certificate, verification, or atement under pendty of perjury,” the Supreme
Court’sopinion in Dunn, fairly read, suggests that fal se statements made in unsworn declarations can
never be prosecuted under § 1623.

The above-quoted parenthetica language was absent from the origind version of 8 1623
passed by Congressin 1970. In 1976, Congress passed Public Law 94-550, which amended all

federd perjury laws, including § 1623, to include unsworn declarations.** If Congress had no intention

“The origind version of § 1623(a) provided:

Whoever under oath in any proceeding before or ancillary to any court
or grand jury of the United States knowingly makes any fase materid
declaration or makes or uses any other information, including any book,
paper, document, record, recording, or other materia, knowing the
same to contain any fase materid declaration, shdl be fined not more
than $10,000 or imprisoned not more than five years, or both.

If Public Law No. 94-550 is read to have substantially broadened § 1623, then arguably the version of
8§ 1623 that should have been gpplied in Dunn was the origind (pre-amendment) verson. Dunn’'s
alleged violation occurred on September 30, 1976, but Public Law No. 94-550 (the 1976 amendment)
was not gpproved until October 18, 1976. Of course, Dunn’sin-court testimony adopting his
declaration occurred on October 21, 1976, but the Supreme Court expresdy limited its holding to
whether § 1623 should apply to Dunn’s September 30 interview. (Conversdy, the Tenth Circuit in
Dunn cited the pre-amendment version of § 1623 inits opinion, United States v. Dunn, 577 F.2d
119, 122 (10th Cir. 1978), dthough it affirmed on the basis of the post-amendment in-court statement.)
The Supreme Court in Dunn quoted the current, amended version, making clear that that was the
version the Court interpreted. 442 U.S. at 101 n.1.
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of including affidavits and unsworn declarations within the scope of § 1623, as Dunn implies, then why
would it have amended the statute to include this language? The Supreme Court made no mention of
this apparent tensdon. However, while afocus on the parenthetica language out of context suggests that
the Supreme Court ignored the plain language of the atute, the Dunn holding isin fact condgstent with
aclose reading of the tatutory text and traditiond canons of statutory construction.

Two competing canons of statutory interpretation are relevant. One “cardind principle of
datutory congtruction isto save and not to destroy. It isour duty to give effect, if possble, to every
clause and word of a gtatute, rather than to emasculate an entire section.” United States v. Menasche,
348 U.S. 528, 538-39 (1955) (internal quotation marks and citations omitted). This suggests that
when Congress amended § 1623 to include declarations, certificates, verifications, and statements
under pendty of perjury, it must have meant something by it. However, the Supreme Court has
understood another canon (*the specific governs the generd”) as “awarning against gpplying a generd
provision when doing so would undermine limitations created by a more specific provison.” Varity
Corp. v. Howe, 516 U.S. 489, 511 (1996). The structure, purpose, and legidative history of the 1976
amendment reved both that the amendment isa“generd provison” and that Congress had no intention
of broadening the scope of § 1623 when it passed the amendment. See United States v. Ron Pair
Enters., 489 U.S. 235, 242 (1989) (recognizing that in “rare cases [in which] the literal application of a
gatute will produce a result demongtrably at odds with the intentions of its drafters,” the intention of the
drafters controls) (interna quotation marks and citations omitted).

The purpose of Public Law No. 94-550 was “to do away with one of the remaining

anachronisms of our law—the requirement that relatively routine documents bear the sedl of a notary
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public.” 122 Cong. Rec. 34,448 (1976) (statement of Sen. Tunney). As stated by Congressman
Hungate before the House of Representatives, “[previous] law requirg[d] verification of the truthfulness
of an affidavit by sworn oath, beforeit [could] be used in a Federd court or adminigtrative proceeding.
... [Thig] legidation dlows a person to subscribe to the truth of the contents of a document by signing it
subject to the pendty of perjury.” 122 Cong. Rec. 32,654 (1976). The Congressman was quick to
point out that the bill contained three exceptions where an unsworn declaration may not be subgtituted
for asworn declaration, most notably depositions. Significantly, the Congressman went on to sate: “I
should like to point out that the bill does not change any of the dements of the offense of perjury.
[Public Law No. 94-550] only seeks to include unsworn declarations made under pendty of perjury
within the scope of the generd perjury statute (18 U.S.C. 8§ 1621).” Id. (parentheticd in origind).
Immediately following Congressman Hungate' s statement, the House passed the bill without debate.

The bill consisted of ten sections. H.R. Rep. No. 94-1616, at 2-4 (1976). Section 1 added 8§
1746 to the United States Code. The other sections amended aready-existing perjury statutes.
Section 2 amended 8§ 1621, “the generd perjury statute,” H.R. Rep. No. 94-1616, at 2, and Section 6
amended § 1623, a“ specific perjury atute.” 1d. a 3. Thus, atotd of nine federa perjury Statutes,
goparently the entire universe of such statutes, was amended by inserting the precise words of Public
Law No. 94-550.

The 1976 amendment appearsto fit the definition of a“generd provison” that should not
undermine the limitations crested by more specific provisons found in federd perjury satutes. See
City of Milwaukee v. lllinois, 451 U.S. 304, 329 n.22 (1981) (“The fact that the language of [the

saving clause] is repesated in haec verba in the citizen-suit provisons of avast array of environmenta
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legidation . . . indicates that it does not reflect any consdered judgment about what other remedies
were previoudy available or continue to be available under any particular satute.”). If so, the
amendment properly might be read not to change the meaning of * proceeding before or ancillary to any
court” asfound in 8 1623 and defined by the Supreme Court. Public Law 94-550 established that in
amog dl ingances Sgning adedaration “under pendty of perjury” isthe equivdent of swearing to the
truth of the matters therein before anotary public “in any matter . . . required or permitted to be
supported by the sworn declaration.” Congress s manifest purpose in adding the language of Public
Law No. 94-550 to every single perjury statute in existence was to make it more convenient to verify
the truthfulness of affidavits by removing any doubt as to whether some affidavits might il require a
sworn oath. Thus, asthe regime of federd perjury law now stands, no oath is required under federa
law for any affidavits (with some limited exceptions).

The dructure, purpose, and legidative history of the 1976 amendment make clear that the
amendment was not intended to “ change any of the dements of the offense of perjury,” including the
scope of § 1623, but rather “only seeks to include unsworn declarations made under pendty of perjury
within the scope of the general perjury statute (18 U.S.C. § 1621).” 122 Cong. Rec. 32,654. Thus,
notwithstanding the language of the 1976 amendment, the Supreme Court’ s interpretation of the scope
of 8 1623 in Dunn as excluding “ statements given in less forma contexts than depositions” 442 U.S. a

111, may well be consistent with Congressiond intent. See Ron Pair Enters., 489 U.S. at 242.
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